COMPLAINT TRANSMITTAL COVERSHEET
Attached is a Complaint that has been filed against you with the World Intellectual Property
Organization (WIPO) Arbitration and Mediation Center (the Center) pursuant to the
Uniform Domain Name Dispute Resolution Policy (the Policy) approved by the Internet
Corporation for Assigned Names and Numbers (ICANN) on October 24, 1999, the Rules for
Uniform Domain Name Dispute Resolution Policy (the Rules) approved by ICANN on
October 30, 2009, and the WIPO Supplemental Rules for Uniform Domain Name Dispute
Resolution Policy (the Supplemental Rules).
The Policy is incorporated by reference into your Registration Agreement with the
Registrar(s) of your domain name(s), in accordance with which you are required to submit to
a mandatory administrative proceeding in the event that a third party (a Complainant)
submits a complaint to a dispute resolution service provider, such as the Center, concerning a
domain name that you have registered. You will find the name and contact details of the
Complainant, as well as the domain name(s) that is/are the subject of the Complaint in the
document that accompanies this Coversheet.
You have no duty to submit a Response to the Complaint until you have been formally
Notified of the Complaint and Commencement of Administrative Proceedings by the Center.
Once the Center has checked the Complaint to determine that it satisfies the formal
requirements of the Policy, the Rules and the Supplemental Rules, it will forward an official
copy of the Complaint, including annexes, to you by e-mail as well as sending you hardcopy
Written Notice by post and/or facsimile, as the case may be. You will then have 20 calendar
days from the date of Commencement within which to submit a Response to the Complaint in
accordance with the Rules and Supplemental Rules to the Center and the Complainant. You
may represent yourself or seek the assistance of legal counsel to represent you in the
administrative proceeding.


The Policy can be found at http://www.icann.org/en/dndr/udrp/policy.htm



The Rules can be found at http://www.icann.org/en/dndr/udrp/uniform-rules.htm



The Supplemental Rules, as well as other information concerning the resolution of
domain name disputes can be found at
http://www.wipo.int/amc/en/domains/supplemental/eudrp/



A model Response can be found at
http://www.wipo.int/amc/en/domains/respondent/index.html

Alternatively, you may contact the Center to obtain any of the above documents. The Center
can be contacted in Geneva, Switzerland by telephone at +41 22 338 8247, by fax at
+41 22 740 3700 or by e-mail at domain.disputes@wipo.int.
You are kindly requested to contact the Center to provide an alternate e-mail address to
which you would like (a) the Complaint, including Annexes and (b) other communications in
the administrative proceeding to be sent.
A copy of this Complaint has also been sent to the Registrar(s) with which the domain
name(s) that is/are the subject of the Complaint is/are registered.
By submitting this Complaint to the Center the Complainant hereby agrees to abide and be
bound by the provisions of the Policy, Rules and Supplemental Rules.

Before the:

WORLD INTELLECTUAL PROPERTY ORGANIZATION
ARBITRATION AND MEDIATION CENTER

GAIJIN ENTERTAINMENT
CORPORATION
901 N. Pitt Street, Suite 325
Alexandria, VA 22314
(Complainant)

-vDisputed Domain Name(s):
BRANDON HARRIS
90 Athol Ave, Apt. 1F
Oakland, CA 94606
USA
WWW.GAIJIN.COM
(Respondent)
gaijin
90 Athol Ave, Apt. 1F
Oakland, CA 94606
USA
(Respondent)
________________________________

COMPLAINT
(Rules, Paragraph 3(b); Supplemental Rules, Paragraphs 4(a), 12(a), Annex E)

I. Introduction
[1.]

This Complaint is hereby submitted for decision in accordance with the Uniform
Domain Name Dispute Resolution Policy (the Policy), approved by the Internet
Corporation for Assigned Names and Numbers (ICANN) on October 24, 1999, the
Rules for Uniform Domain Name Dispute Resolution Policy (the Rules), approved by
ICANN on October 30, 2009, and the WIPO Supplemental Rules for Uniform
Domain Name Dispute Resolution Policy (the Supplemental Rules).
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II. The Parties
A. The Complainant
(Rules, Paragraphs 3(b)(ii) and (iii))
[2.]

The Complainant in this administrative proceeding is Gaijin Entertainment
Corporation, a Virginia corporation.

[3.]

[4.]

The Complainant’s contact details are:
Address:

901 N. Pitt St., Suite 325, Alexandria, VA 22314

Telephone:

703.739.9111

Fax:

202.318.0723

E-mail:

anton@gaijin.ru

The Complainant’s authorized representative in this administrative proceeding is:
Leo V. Goldstein-Gureff, Esq.
Dmitri I. Dubograev, Esq.
International Legal Counsels PC
901 N. Pitt Street, Suite 325
Alexandria, VA 22314
phone: 202.835.0966
703.739.9111
fax:
202.318.0723
lg@legal-counsel.com
www.legal-counsels.com
www.femida.us

[5.]

The Complainant’s preferred method of communications directed to the Complainant
in this administrative proceeding is:

Electronic-only material
Method:
Address:
Contact:

e-mail
info@legal-counsels.com
Leo V. Goldstein-Gureff, Esq.
Dmitri I. Dubograev, Esq.
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Material including hardcopy (where applicable)
Method:

Post/courier

Address:

901 N. Pitt Street, Suite 325, Alexandria, VA 22314

Fax:

1.202.318.0723

Contact:

Leo V. Goldstein-Gureff, Esq.
Dmitri I. Dubograev, Esq.
B. The Respondent
(Rules, Paragraph 3(b)(v))

[6.]

According to the Registrar, Tucows, Inc., the domain name www.gaijin.com is
registered to “gaijin,” whose Administrative Contact is Mr. Brandon Harris. Both
“gaijin” and Mr. Brandon Harris are the Respondents in this administrative
proceeding.

Information about the concerned Registrar can be found on

http://www.tucowsdomains.com/whois, the Registrar’s “Whois” database. Copies of
the printout of the database search conducted on July 23, 2013 are provided as Annex
1.

[7.]

All information known to the Complainant regarding how to contact the Respondent
is as follows:
gaijin
Brandon Harris, Domain Administrator
90 Athol Ave, Apt. 1F
Oakland, CA 94606
USA
Telephone: 1.415.806.4208
Email address: bharris@gaijin.com
The complaint lists both “gaijin” and Mr. Brandon Harris as the Respondents,
both of whom appear to have the same contact information. The Registrar of Record
lists the registrant as “gaijin” and Mr. Harris as the Administrative and Technical
Contact. Thus, both “gaijin” and Mr. Harris are named in this Complaint.

III. The Domain Name(s) and Registrar(s)
(Rules, Paragraphs 3(b)(vi), (vii))
[8.]

This dispute concerns the domain name identified below:
www.gaijin.com
The domain name identified in this Section [8] was registered on May 22, 1995.
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[9.]

The registrar with which the domain name is registered is:
Tucows, Inc.
96 Mowat Avenue
Toronto, ON M6K 3M1
Canada
Telephone: 416.535.0123
Fax: 416.531.5584
General email: info@tucows.com
UDRP Disputes Email: compliance@opensrs.org
IV. Language of Proceedings
(Rules, Paragraph 11)

[10.]

Upon information and belief, the language of the Registration Agreement is English, a
copy of which is provided as Annex 2 to this Complaint. The Complaint has been
submitted in English. The Complainant requests that the language of the proceedings
be English as both the Complainant and Respondent have conducted pre-complaint
correspondence in English, the Respondent’s registered office is in the U.S., the
domain www.gaijin.com is maintained and updated in the English language, and the
Respondent Mr. Brandon Harris’s social media presence is also in the English
language. See Annex 3. Based on the foregoing, the Respondents’ familiarity with
the English language is presumed.
V. Jurisdictional Basis for the Administrative Proceeding
(Rules, Paragraphs 3(a), 3(b)(xv))

[11.]

This dispute is properly within the scope of the Policy and the Administrative Panel
has jurisdiction to decide the dispute. The registration agreement, pursuant to which
the domain name that is the subject of this Complaint is registered, incorporates the
Policy. Tucows, Inc. is an accredited ICANN Registrar, and has been accredited by
ICANN to register names in the top level domains. Upon information and belief, the
Respondent registered the domain name www.gaijin.com on or around May 22,
1995. Pursuant to provision five (5) of the Registration Agreement, attached hereto as
Annex 2, the Respondent agreed to abide by the ICANN Uniform Dispute Resolution
Policy, as amended from time to time. A true and correct copy of the domain name
dispute policy that applies to the domain name in question is provided as Annex 11 to
this Complaint and can be found at http://domains.gaijin.com/info/eua.html.
VI. Factual and Legal Grounds
(Policy, Paragraphs 4(a), (b), (c); Rules, Paragraph 3)

[12.]

This Complaint is based on the following grounds:
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A.

The domain name is identical or confusingly similar to a trademark or service
mark in which the Complainant has rights;
(Policy, Paragraph 4(a)(i); Rules, Paragraphs 3(b)(viii), (b)(ix)(1))


The disputed domain name www.gaijin.com is identical and confusingly
similar to a trademark in which the Complainant has rights. The Complainant
owns a registered trademark for the mark “Gaijin” (herein the “Gaijin Mark”
or “Mark”) with the United States Patent and Trademark Office (“USPTO”),
registration number 4,037,227. A copy of the Registration Certificate for the
Gaijin Mark is attached hereto as Annex 5. The Gaijin Mark was registered
with the USPTO on October 11, 2011 for the following classes: Class 009:
Entertainment multimedia computer game programs and computer game
software, electronic game programs; computer game programs; interactive
multimedia game programs; downloadable electronic game programs;
electronic game software; downloadable computer game software; computer
game software contained on CDs, CD-ROMS, DVDs, and interactive CD
ROMs for use with personal computers, home video game consoles used with
televisions, and for arcade-based video game consoles; computer game discs
featuring interactive video, computer games and interactive game software;
user documentation sold as a unit therewith; and Class 041: Multimedia
entertainment services, namely, providing on-line computer games and
entertainment content in the field of games; providing a website featuring
electronic game content, interactive game content, entertainment, and gaming
information in the field of computer games, video games, computer games and
electronic game entertainment.



The Respondent owns and operates the domain www.gaijin.com, which fully
incorporates the Gaijin Mark and is identical to it, thereby causing likelihood
of confusion as to the source and/or sponsorship of www.gaijin.com. Such
conduct clearly infringes the Complainant’s rights in the Mark. See Busy
Body, Inc. v. Fitness Outlet Inc., WIPO Case No. D2000-0127
(April 22, 2000) (stating that “the addition of the generic top-level domain
(gTLD) name ‘.com’ is … without legal significance since use of a gTLD is
required of domain name registrants.”) The designation of a top-level domain
such as “com” is not sufficient to avoid the conclusion that the disputed
domain name and the Gaijin Mark are confusingly similar. Id. Thus, the fact
that Respondent has registered the word “gaijin” along with a gTLD “com”
does not detract from his infringement on the Complainant's Gaijin Mark.
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The Complainant is a well-known game development company that
specializes in creating video games for various platforms (PlayStation3/Xbox
360/iOS/PC). Complainant is one of the biggest independent PS3, Xbox 360
and iOS games developers and an official partner of Activision, 505 Games,
Microsoft, TopWare Interactive, SouthPeak Interactive, Sony Computer
Entertainment, 1C Company, Apple and many others. Complainant’s games
have received a range of media and game industry awards including such KRI
Awards as “Best Simulation Game,” “Best Technology,” “Best sound” and
many more. As recently as 2013, the Complainant earned various industry
awards for its software programs, including awards for “Best Simulation
Games,” “Best Technology,” and “Best Game Developer.” See Annex 4. The
Complainant markets and distributes its games under the Gaijin Mark and
maintains its website, www.gaijinent.com, which substantially corresponds to
the Gaijin Mark, as well as numerous other websites. Due to Complainant’s
longstanding use and promotion of the Complainant’s products and services
and the resulting commercial success, Gaijin Mark is well known and
exclusively associated with Complainant. Gaijin Mark represents substantial
goodwill that Complainant cannot allow to be undermined or lessened. See
Annex 4. In addition, the Complainant is the owner of all intellectual property
associated with its games, services and other products. The Complainant has
invested significant financial and professional resources in building,
maintaining, and protecting its rights in the Gaijin Mark, including, without
limitation, obtaining registration for the Gaijin Mark from the USPTO. See
Annex 5.



Even a cursory comparison between the domain www.gaijin.com and the
Gaijin Mark unequivocally shows that the Respondent has fully incorporated
the Gaijin Mark in his domain name. UDRP Administrative Panels (herein
“Panels”) have consistently held that a domain name is identical or
confusingly similar to a trademark for purposes of the Policy “when the
domain name includes the trade mark, or a confusingly similar approximation,
regardless of the other terms in the domain name” See Crocs Inc. v. Alex Xie,
WIPO Case No. D2011-1500; also Wal-Mart Stores, Inc. v. Richard MacLeod
d/b/a For Sale, WIPO Case No. D2000-0662. Hence, the disputed domain
name and the Gaijin Mark are identical and a “confusingly similar
approximation.” Moreover a Google search of the word “gaijin” returns a
result that shows both the Complainant’s website and the disputed domain

7

name on the first result page, separated by only two other links.

Such

proximity underscores the likelihood of confusion caused by the disputed
domain. See Annex 6.


Further, the Complainant has registered trademark rights in the word “Gaijin”
in connection with the computer game software and multimedia entertainment
services. The Complainant has consistently used the Gaijin Mark to advertise
its goods and services, generating valuable goodwill in the name by virtue of
the Complainant’s widespread reputation in the gaming and software
development market. The similarity between the Gaijin Mark and the disputed
domain name is even more pronounced in light of Respondent operating the
domain name in connection with a similar industry to the Complainant,
namely providing a type of internet-based service as web log or “blog.” To
this extent the Complainant and Respondent both share a base of potential
internet-savvy consumers who are interested in software development,
computer software, computer games, or learning and posting about the
software development industry. It is very likely that a potential consumer who
visits the Respondent’s blog, which often discuss software development
related issues, may also be interested in playing the Complainant’s games.
Moreover, on the right hand corner of the website (disputed domain) operated
by the Respondent, Respondent sets forth various “tags.” One of the most
prominent “tags” is “GAMES.” Consequently, the Respondent’s identical use
of the Gaijin Mark confuses and misleads potential consumers as to the
sources or affiliation of the disputed domain name. See Annex 3.



Finally, registration of a domain name before a Complainant acquires
trademark rights in a name does not prevent a finding of identity or confusing
similarity under the UDRP. See Paragraph 1.4 of the WIPO Overview of
WIPO

Panel

Views

on

Selected

UDRP

Questions

(available

at

http://www.wipo.int/amc/en/domains/search/overview/index.html#14).
Therefore the Respondent’s prior registration of the disputed domain should
not prevent a finding that the domain name is confusingly similar or identical
to a trademark in which the Complainant has rights.
B.

The Respondent has no rights or legitimate interests in respect of the domain
name(s);
(Policy, Paragraph 4(a)(ii); Rules, Paragraph 3(b)(ix)(2))


The Respondent has no rights or legitimate interest in respect of the domain
name www.gaijin.com. Mere registration of a domain name, even one that
incorporates a well-known word that appears in a dictionary, does not by itself
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confer any rights or legitimate interests in the domain name. See ADAC e.V. v.
Domain Administrator, Original Web Ventures Inc., WIPO Case No. D20130411. In order to find rights or legitimate interests in a domain name based on
a generic word or phrase, the domain name would need to be genuinely used
or at least demonstrably intended for such use in connection with the reliedupon meaning. See Id.


The word “gaijin” is a word of Japanese origin meaning an “outsider” or
“foreigner.”

See www.dictionary.com definition of “gaijin,” available at

http://dictionary.reference.com/browse/gaijin (last accessed July 25, 2013).
Using the relied-upon definition of the word, the Respondent cannot be said to
be using the domain name in connection with its meaning. As is evident from
the content of the disputed domain, the Respondent is using the disputed
domain as a personal blog to provide critical commentary about various topics,
including politics, movies, games, and his personal life. See Annex 7. Hence,
Respondent’s use of the disputed domain or the disputed domain name itself
has no correlation or association with the word “gaijin” or its meaning.


In the period between the Respondent’s registration of the disputed domain
name and the filing of this Complaint, the Complainant has found no evidence,
and upon information and belief, believes that none exists, to show that the
Respondent used, or made any demonstrable preparations to use the disputed
domain name with the bona fide offering of goods or services. Instead, the
Respondent is simply using the domain name as a personal blog or forum to
voice his personal and political opinions. See e.g. Annex 7, 8.



The Respondent has not been known by the disputed domain name, as an
individual or business, and owns no registered trademark rights in any
variation of the word “gaijin.” The Respondent appears to have arbitrarily
chosen the word “gaijin” and is not making any legitimate non-commercial or
fair use of the domain name. Moreover, while the registrant of the website is
listed as “gaijin,” the weight of the evidence clearly shows that this name is
merely an alter ego of Mr. Brandon Harris, who operates the domain name
www.gaijin.com as a personal forum for his various personal opinions and
links the domain to his personal social media sites. See Annex 3, 7, 8. There
is no connection between Mr. Harris and the word “gaijin,” nor is Mr. Harris
in any way connected to any relied-upon meaning of the word “gaijin” that
could give rise to his maintaining a legitimate interest in that domain name.
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Panel decisions clearly recognize that while the initial burden of proving no
legitimate interest is on the Complainant, the evidentiary and logical burden of
proving a negative condition is onerous. See De Agostini S.p.A. v. Marco
Cialone, WIPO Case No. DTV2002-0005. As a result, the Complainant need
only show prima facie evidence that the Respondent lacks any right or
legitimate interest in the domain name under section 4(a)(ii) of the Policy, at
which point the burden shifts to the Respondent.



Here, the Respondent’s lack of intent or preparations to use the domain name to
provide bona fide goods or services, the fact that the Respondent is not known
or otherwise associated with the domain name, and the Respondent’s lack of a
legitimate non-commercial or fair use of the domain name all serve as prima
facie evidence to satisfy paragraph 4(a)(ii) of the Policy. Accordingly, the
burden of showing a legitimate interest in the domain name shifts to the
Respondent. See Intocast AG v. Lee Daeyoon, WIPO Case No. D2000-1467.



Additionally, Respondent’s use of the disputed domain name tarnishes the
Gaijin Mark by virtue of the crude nature of some of the Respondent’s blog
posts. See Annex 8. While the Complainant does not necessarily object to
Respondent’s views expressed on the pages of Respondent’s website, because
the website is located at the domain that entirely incorporates the Gaijin Mark,
such unnecessary affiliation of the Complainant with the Respondent’s content,
political opinions, and other views, ultimately tarnishes the reputation of the
Complainant in the gaming industry. Id.



It is not immediately apparent to internet users visiting the disputed domain
name that the domain is not operated by the owner of the Gaijin Mark. There is
no link alerting users looking for the Complainant’s website that they have
entered the wrong site, or re-directing them to the Complainant’s website.
Furthermore, the Respondent’s email address, which is prominently displayed
as “bharris@gaijin.com” creates the strong impression that the Respondent is
an employee or agent of the Complainant, and is operating the website with the
Complainant’s explicit or implicit authorization. See Annex 9. Moreover, email
that may be intended for the Complainant may thus inadvertently be
misaddressed and sent to the Respondent, and could reveal the Complainant’s
confidential information, trade secrets, or privileged communications.
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In summary, the Respondent (i) is not using the disputed domain in connection
with the relied-upon meaning of the word “gaijin;” (ii) is not known under the
disputed domain names or any name that is similar to the to the disputed
domain names; (iii) has not used or prepared to use the disputed domain name
in connection with the bona fide offering of goods and services; (iv) tarnishes
the Gaijin Mark; and (v) the Respondent’s use of the disputed domain name
does not constitute a legitimate non-commercial or fair use. Consequently,
under the Paragraph 4(a)(ii) of the Policy, the Respondent does not have any
right or legitimate interest in the domain name.

C.

The domain name(s) was/were registered and is/are being used in bad faith.
(Policy, paragraphs 4(a)(iii), 4(b); Rules, paragraph 3(b)(ix)(3))


Under the Policy, an offer to sell the domain name for valuable consideration in
excess of the documented out-of-pocket costs directly related to the domain
name is not only evidence of, but conclusively establishes that, the domain
name has been registered and is being used in bad faith. See UDRP, paragraph
4(b)(i)(emphasis added).

In February of 2013, the Complainant initially

extended a good-faith offer to purchase the disputed domain name from the
Respondent. See Annex 10.


In response, the Respondent indicated that the domain name was indeed for
sale and invited the Complainant to make an offer for the domain name, urging
the Complainant to “[t]hink big.” See Id. Complainant then made an offer of
$5,000 for the domain name, representing far above the typical annual
operating costs of registering and maintain a similar domain name.



Respondent responded to Complainant’s good faith and reasonable offer with a
counter-offer that substantially exceeds any possible out-of-pocket costs
relating to the disputed domain, namely $750,000. See id. The Respondent’s
counter-offer for such an exorbitant and unreasonable sum is in fact higher than
in other cases where the Panel found the offers to be evidence of bad faith. See
e.g. Mansueto Ventures, LLC v. Jonathan Witte, WIPO Case No. D2006-1479
(attempt to sell domain for $550,000 called “astronomically exorbitant,”
justified a finding of bad faith); DaimlerChrysler AG v. 3v Networks a/k/a Com
& Networks, WIPO Case No.D2006-0450 (counter offers of $50,000 and
$275,000 both called “exorbitant figures,” and supported the conclusion that
Respondent was acting in bad faith). Hence, Respondent’s counter offer of
such magnitude ($750,000) unequivocally supports the finding of bad faith.
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Further, similar to the respondents in Mansueto and DaimlerChrysler AG, the
Respondent in this case should be held accountable for the reasonably
foreseeable consequences of his actions. In other words, Respondent’s counteroffer was nothing more than an attempt to sell the domain name at a substantial
and unreasonable profit to himself. See Mansueto, supra. The Respondent
offered no reasonable justification for this price, other than mentioning how
long he had owned the website. Based on the unreasonably high counter-offer
and the lack of any basis for such an offer, the Respondent’s request for
$750,000 so substantially exceeds typical out-of-pocket costs for domain name
registration and maintenance that it should be conclusive evidence of bad faith
use of the disputed domain.



In determining whether bad faith exits, several Panels have also looked at
paragraph 2 of the UDRP, to which the Respondent here is a contractual party.
See Annex 11. Paragraph 2 states: “By applying to register a domain name, or
by asking us to maintain or renew a domain name registration, you hereby
represent and warrant to us that . . . (d) you will not knowingly use the domain
name in violation of any applicable laws or regulations. It is your responsibility
to determine whether your domain name registration infringes or violates
someone else's rights.” Critically, several Panels have interpreted this statement
as an ongoing warranty that the domain name will not be used in bad faith. See
Octogen e-Solutions, WIPO Case No. D2009-0786 (imposing on the registrant
a continuing duty to ensure that the domain name is not used in violation of
another's rights, which explicitly covers a party’s trademark rights).



Applying this approach, the Respondent failed to abide by the UDRP to protect
against trademark infringement and failed to discharge his responsibility to
prevent violation of another party’s trademark rights even after Respondent
was made aware of the fact that disputed domain infringed Complainant’s
rights in its Gaijin Mark. Complainant through its attorney wrote a letter to
Respondent identifying Respondent’s violation and requesting Respondent to
cease the infringing activity. See Annex 12. Instead of complying with the
Complainant’s reasonable requests, Respondent made a mockery of the request
on its blog, threatened Complainant with bad publicity and more importantly
continued its infringing conduct. See Annex 13.



The Panel has further stated that the relevant consideration of the bad faith
requirement of Paragraph 4(a)(iii)) is whether “in all the circumstances of the
case, it can be said that the Respondent is acting in bad faith.”
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Telstra

Corporation Limited v. Nuclear Marshmallows, WIPO Case No. D2000-0003.
A consideration of the circumstances shows that the Respondent has no
legitimate domain name-related uses for appropriating the Gaijin Mark, his
counter-offer grossly exceeds the typical costs of maintaining a website and
appears intended to generate an enormous personal profit, and the Respondent
contributes no value-add to the disputed domain. The word at the root of the
disputed domain name, “gaijin,” is an arbitrary word, and the Respondent has
added no value to it because of his lack of intent or preparation in providing
bona fide goods or services through the disputed domain. Contrasted with the
value and goodwill that the Complainant has generated by virtue of its awardwinning games offered under the Gaijin Mark, the Respondent’s attempt to
extract a grossly high counter-offer from the Complainant should be taken as
additional evidence of bad faith.


The Respondent’s registration and use of the domain names disrupts the
Complainant’s business by diverting internet traffic from the Complainant’s
website to the Respondent’s personal blog. The Respondent’s blog also
interferes with the Complainant’s business and its ability to promote its
products under the Gaijin Mark. The Respondent’s astronomical counter-offer
after the Complainant brought its own website to his attention as well as its
failure to cease the infringing activities identified in the Complainant
correspondence underscores that Respondent does not recognize the
Complainant’s legitimate trademark rights and has no intention of honoring the
UDRP, which requires that parties avoid knowingly infringing another party’s
trademark rights. The weight of the evidence in this case directs a finding of
bad faith pursuant to paragraph 4(a)(iii) of the Policy and warrants a transfer of
the domain name to the Complainant.
VII. Remedies Requested
(Rules, Paragraph 3(b)(x))

[13.]

In accordance with Paragraph 4(i) of the Policy, for the reasons described in
Section VI. above, the Complainant requests the Administrative Panel appointed in
this administrative proceeding that the disputed domain name www.gaijin.com be
transferred to the Complainant.

VIII. Administrative Panel
(Rules, Paragraph 3(b)(iv); Supplemental Rules, Paragraph 8(a))
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[14.]

The Complainant elects to have the dispute decided by a single-member
Administrative Panel.
IX. Mutual Jurisdiction
(Rules, Paragraph 3(b)(xiii))

[15.]

In accordance with Paragraph 3(b)(xiii) of the Rules, the Complainant will submit,
with respect to any challenges that may be made by the Respondent to a decision by
the Administrative Panel to transfer or cancel the domain name that is the subject of
this Complaint, to the jurisdiction of the courts at the location of the domain name
holder’s address, as shown for the registration of the domain name(s) in the concerned
registrar’s WhoIs database at the time of the submission of the Complaint to the
Center

X. Other Legal Proceedings
(Rules, Paragraph 3(b)(xi))
[16.]

Upon Complainant’s information and belief, no other legal proceedings have been
commenced in connection with or relating to the domain name that is the subject of
the Complaint.
XI. Communications
(Rules, Paragraphs 2(b), 3(b)(xii); Supplemental Rules, Paragraphs 3, 4, 12)

[17.]

A copy of this Complaint, together with the cover sheet as prescribed by the
Supplemental Rules, has been sent or transmitted to the Respondent on October 3,
2013 by electronic transmission via the internet (a record of its transmission being
available) to the Respondent and his counsel at the following addresses:

Respondent: Brandon Harris (bharris@gaijin.com)
Respondent’s Counsel: Mike Godwin (mnemonic@gmail.com)

[18.]

A copy of this Complaint has been sent or transmitted to the concerned registrar on
October 3, 2013 by electronic transmission to the following addresses:
Respondent’s Registrar: compliance@opensrs.org; info@tucows.com

[19.] This Complaint is submitted to the Center in electronic form, including annexes, in the
appropriate format.
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XII. Payment
(Rules, Paragraph 19; Supplemental Rules Paragraph 10, Annex D)
[20.]

As required by the Rules and Supplemental Rules, payment in the amount of USD
$1500 has been made by credit card.

XIII. Certification
(Rules, Paragraph 3(b)(xiv); Supplemental Rules, Paragraph 14)
[21.]

The Complainant agrees that its claims and remedies concerning the registration of
the domain name, the dispute, or the dispute’s resolution shall be solely against the
domain name holder and waives all such claims and remedies against (a) the WIPO
Arbitration and Mediation Center and Panelists, except in the case of deliberate
wrongdoing, (b) the concerned registrar, (c) the registry administrator, (d) the Internet
Corporation for Assigned Names and Numbers, as well as their directors, officers,
employees, and agents.

[22.] The Complainant certifies that the information contained in this Complaint is to the best
of the Complainant’s knowledge complete and accurate, that this Complaint is not
being presented for any improper purpose, such as to harass, and that the assertions in
this Complaint are warranted under the Rules and under applicable law, as it now exists
or as it may be extended by a good-faith and reasonable argument.

Respectfully submitted,

Leo V. Goldstein-Gureff, Esq.
Dmitri I. Dubograev, Esq.
International Legal Counsels PC
901 N. Pitt Street, Suite 325
Alexandria, VA 22314
phone: (703) 739 – 9111
Email: info@legal-counsels.com
Attorneys for Complainant

Date: October 4, 2013
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XIV. List of Annexes
(Rules, Paragraph 3(b)(xv); Supplemental Rules, Paragraphs 4(a), 12(a), Annex E)

1. Registrar’s database search
2. Respondent’s Registration Agreement
3. Respondent’s social media accounts
4. Complainant’s industry awards and website profile
5. Complainant’s registration certificate for the Gaijin Mark
6. Google search results for “gaijin”
7. Screenshots of Respondent’s blog
8. Sample of Respondent’s crude blog postings
9. Screenshot of Respondent’s email address (bharris@gaijin.com)
10. Correspondence between Complainant and Respondent seeking to negotiate a purchase
price for the domain name
11. Copy of Uniform Dispute Resolution Policy (UDRP)
12. Complainant’s attorney’s letter to Respondent identifying Respondent’s violation and
requesting that Respondent cease infringing activity
13. Respondent’s posting of Complainant’s attorney’s letter on his blog
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Annex 4
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Annex 5
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Annex 6
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Annex 7
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29

Annex 11
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